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Appeal No. Vzl114|RAJl201 I & V2t2OtEMtRAJt2Ol 1

:: ORDER-IN-APPEAL::

M/s. Plastene India I.imited (formerly known as M/s. oswal Agloimpex Ltd) (hereinafter

referred to as "Appellant") has filed Appeal No. v2/ll4lRAll2o1l against Refund order Nos. 1 10

to 721//2010-11 dated 01.02.2011 (hereinafter referred to as ..impugned 
order',) passed by the

Deputy Commissioner, erstwhile Central Excise Division, Gandhidham (hereinafter referred to as

"adjudicating authority"). Further, the Deputy commissioner, erstwhile central Excise Division,

Gandhidham has also filed appeal against the impugned order on the basis of direction and

authorization issued under Section 35 E (2) of the central Excise Act, 1994 issued by the

commissioner, erstwhile customs & central Excise, Rajkot (herein after referred to as ..the

department").

2. The facts of the case, in brief, are that the Appellant was engaged in the manufacture of

excisable goods namely, PP/I{DPE woven Sacks/Bags, pp/HDpE Fabrics, pp/HDpE

Laminated/unJaminated bags, Tarpaulin, LDPE co-Extruded Films/Sheet & HDPE / pp

reprocessed granules falling under chapter 39 of the central Excise Tariff Act, 19g5 and was

holding central Excise Registration No. AAACo3087cxM00l. The Appellant was availing

benefit of exemption under Notification No. 39lzool-cB dated 31.07.2001, as amended

(hereinafter referred to as 'said notification'). As per scheme ofthe said Notification, exemption

was granted by way of refund of central Excise duty paid in cash through PLA as per prescribed

rates and refund was subject to condition that the manufacturer has to first utilize all Cenvat credit

available to them on the last day of month under consideration for payment of duty on goods

cleared during such month and pay only the balance amount in cash. The said notification was

subsequently amended vide Notification No. 16/2008-CE dated 27 .03.2008 and Notification No.

33I2OO8-CE dated i0.06.2008, which altered the method of calculation of refund by taking into

consideration the duty payable on value addition undertaken in the manufacturing process, by

fixing percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1. The appellant had filed following refund claims towards amount of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA in terms ofnotilication

supra on clearance offinished goods manufactured by them:

)*

sl.

No.

Period Amount (Rs.)

01 10/2007 07.12.2007 69,27,428

02 t!2007 1 8.01 .2008 32,64,9t4

03 12/2007 06.02.2008 4,87,754

o4 01/2008 03.03.2008 18,17,109

7,56,s1005 0212008 24.03.2008

39,14,76306 0312008

02/2009\ 06.03.2009 7,22,15807

07.07.2009 20,66,24608 0612009
\

14,65,31809 t2t2009 07.01.2010
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l0 0212020 05.03.20r 0 23,48,609

11 0312070 07.04.2010 33,42,855

12 0412010(07 .04.2010) 07.05.2010 12,1 8,498

2,83,32,t62

2.2.
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On scrutiny of refund applications, it was observed by the adjudicating authority that,

(D The appellant has installed new Tape Plant No.5 along with 67 looms after the cut-

off date i.e., 31.122005, but had not availed benefit of the said notification in respect of

this plant and maintained separate records;

(ii) The appellant had installed 48 looms (40 Circular Looms and 8 Needle Looms) after

the cufoffdate in Tape Plant No. 1 to 4, which were installed before the cut-off date; that

capacity of plastic plant depends upon the capacity of Tape Plants; that installed capacity

was 12,9d,000 kgs per month as certified by the Chartered Engineer; that none of the

available records suggest that the appellant had ever crossed the instalied capacity ofthese

four Tap Plants; that Looms cannot enhance the capacity of plant; that the Chartered

Engineer vide his certificate dated 31.08.2010 has also certified that there was no increase

in production capacity of the plant as there was no increase in the capacity of extrusion;

that there is nothing on records to suggest anlhing contrary to the Chartered Engineer's

contentions; that installations of looms, irrespective oftheir period of installations, had not

got any bearing on enhancement ofinstalled capacity as their functions are ancillary; that

legally their claims cannot be denied on this ground;

(ii) The appellant had installed a plastic recycling plant for manufacturing recycled

granules on 10.11.2007 i.e., after the cut-off date; that they had one such machinery

installed prior to 31.12.2005, however, after installation of new recycling machine they

have not maintained separate records of production and clearance of recycled granules

produced'ftom old machinery and from new machinery up to November-2O08, thus,

recycled granules manufactured during the period November-2007 to November-2O08 was

not eligible for the benefit of the said notification ;

(iii) As per Jurisdictional Range Superintendent's (JRS) verification report, the Appellant

had maintained separate records ofproduction recycled granuies from December-2008 and

as per the said notifrcation refund of such recycled granules manufactured from the

machinery installed after cut-offdate was not eligible, however, the appellant had claimed

benefit of such refund which was required to be rejected.

(iv) During the month May-08 to July-08, the appellant cleared recycled granules and

discharged their whole duty liabiiity from cenvat credit which resulted in more durx"

payment ofPLA in subsequent month and thus availed undue benefit ofthe said area-based

notification in subsequent month by way of paying more duty from PLA and claiming more

refund/re-credit to that effect; that cenvat credit utilized towards payment of duty on

recycled'granules during these months is liable for deduction from the claim;

(v) The JRS iirther reported that the appellant had manufactured and cleared Filler from

machinery inst\lled before and after 31.12.2005 and have not maintained separate

N *>
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records; that the appellant had manufactured PP Thread from the machinery installed after

cut off date hence these products were not eligible for benefit under the said notification

and hence, not considered to determine the eligible amount of refund/re-credit;

(vi) As per the said notifrcation where duty payable on value addition exceeds the duty paid

by the manufacturer on the said excisable goods, other than the amount paid by utilization

of Cenvat credit during the month, the duty payable on value addition, shall be deemed to

be equal to the duty so paid other than by Cenvat credit; that JRS had verified the

correctness and eligibility ofre-credit ofexcise duty paid by the appellant through PLA for

clearance of dutiable goods.

(vii) During the month of July-07, the appellant had manufactured and cleared Filler and

claimed refund of Rs. 9,559/-, which was sanctioned erroneously vide refund order no.

30912007 -08 dated 1 1.03.2008; as discussed above said product was not eligible for benefit

ofthe said notification hence the said amount along with interest was liable for deduction;

(viii) exemption under the said notification was available only to Central Excise Duty

and the said notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appellant was not entitled for refund of Education Cess and S.H.E.

Cess.

2.3 The adjudicating authority, in view of above observation made in the impugned order,

sanctioned refund amount of R:s. 2,47 ,71 ,297 l- to the appellant out of total refund claim of Rs.

2,83,32,162/- and rejected the balance amount.

3. Being aggrieved with the impugned order, the appellant has preferred the present appeals,

inter-alia, on the grounds that,

(i) The adjudicating authority had curtailed the refund amount of Rs. 35,60,865/-

purely on the basis of range superintendent report; that as per the said notification, the

Assistant commissioner or the Deputy commissioner is the proper officer for sanction of

refund claim; that sanction of refund is a quasi-judicial act and while of the same such

authorityshouldnotbebiased;thatrejectionofrefundbasedonJRS,sreportwithout

independent application of mind on the part of the Deputy Commissioner is devoid of

merits and liable to be quashed;

(ii) The adjutlicating authority while rejecting the refund has not followed the principal of

naturaljustice;thathehasnotissuedanyshowcausenoticebeforerejectionofrefirrrd

claim; that he has also failed to offer an opportunity ofpersonal hearing;

(iii)TheatljutlicatingauthorityhaserredinrejectingrefundofEducationCessandSHE

Cess;thataspersectiong3(3)oftheFinanceAct,2004andSectionl3SoftheFinance

Act,2IOT,EducationCessisnothingbutExcisedutyallprovisionsofCentralExciseAct,

including those relating to refund, exemption will also apply to Education Cess and SHE

Cess.Thus,itisciearthatexemptionprovisionsofNotificationNo.3gl2001.-CEdated

tt.l .Z6m is'also applicable to Education Cess and SHE Cess' The impugned order

rejecting re-credi t of Education Cess and SHE Cess is not legal and sustainable and liable

to be set as d relied upon case laws of Vipor Chemicals Pvt' Ltd (2009(233)ELT

Page 5 of 13\iIl*
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aa(Guj.), Bharat Box Factory Ltd - 2007(214) ELT 534 (Tri. Delhi), Cyrus Surfactants Pr.t

Ltd (2007(215)ELT 55(Tri.Del), Sun Pharmaceuticals Ltd - 2007 (207) ELT 673 and Pan

Parag India Ltd (2009(24'7)ELT 927(Commr. Appl.) .

(iv) The refund of Rs. 7,88,332l- was curtailed on the ground that one more plastic

recycling plant was installed after cut-off date and no separate records for the period from

Nov-2007 to Nove-2008 was maintained; that the Appellant never claimed such refund as

the amounts were paid from Cenvat credit account; that when the Appellant had not

claimed any refund for the goods manufactured with the help of plant and machinery

installed after cut-off date i.e.,31.12.2005, and paid duty from Cenvat credit account, the

refund claim was not required to be curtailed, especially when not claimed at all.

(v) The adjudicating authority has wrongly curtailed refund ofRs. 40,920/- as the Appellant

has neithsr paid duty ofRs. 40,920l- from PLA nor has claimed refund of the same; that

when the Appellant had not claimed any refund for the goods manufactured with the help

ofplant and machinery installed after the cut-offdate and cleared on payment of duty from

Cenvat credit account.

(vi) The adjudicating authority had curtailed refund in respect of recycled granules

amounting to Rs .7 ,21,6741- for the period from May-2008 to July-2008 on the ground that

entire duty was paid from Cenvat credit account which resulted in more duty payment from

PLA in subsequent months and more refund under the said notification; that when 1aw itseif

stipulates that the assessee should first utilize entire amount of cenvat credit in balance

there is no reason to arrive at a conclusion that it resulted into more duty payment ofPLA

in subsequent months and undue refund;

(vii) The adjudicating authority had curtailed refund ofRs. I,77,0341- paid on Filler and

PP thread manufactured and cleared with the aid ofplant and machinery installed after the

cufoff date; that they have not claimed any refund for the goods manufactured with the

help ofplant and machinery installed after the cut-offdate and cleared the same on payment

of duty of excise from Cenvat credit account; that refund claim was not required to be

curtailed by that much amount especially when not claimed.

(viii) The adjudicating authority cu(ailed refund of Rs. 9,5591 erroneously sanctioned

earlier as the product Filler was not eligible for benefit of the said notification; that the

adjudicating authority had suo-moto reduced the refund amount in gross violation of

principle of natural justice; that the Appellant had submitted required documents / details

with the refund claim at the material time and after its due verification only the refund was

sanctioned.

(ix) The Hon'ble Gujarat High Court vide Order dated 18.3.2010 in SCA No. 629912008

frled by M/s SAL Steel Ltd has ruled out the amendment made in Notification No. 3gl2OO1-

CE dated 31.7.2001 vide Notification No. l6l2008-CE dated 27.3.2008, by which the

refund ryas restdcted to the extent ofvalue addition, as bad in [aw. Hence, the Appellant is

eligible for refund of full amount of duty which they had paid in PLA. Similar view taken

by Hqn'ble High Court of Gauhati in the case of Herbo Foundations Plt Ltd

(ZOrOiZgl.tEffg8(Gau.). The ratio of above decision squarely applicable to the present

$;*c <.1
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safie to 260/0 value addition

4' Being aggrieved with the impugned order, the department has arso fired appeal against the

impugned order, inter- alia, contending that

(i) The increase in number of rooms have increased the installation capacity; that to

manufacture woven sacks, two sets of machinery is required (i) tape plant which

manufacture Tapes out of HDpE / pp Granules and (ii) Looms which weaves the tapes

and manufactures fabrics; that tape plants having huge production capacity but very

limited number of looms which are not in a position to consume whole production of tapes

for manufacture fabrics for woven sacks; that to calculate production capacity ofplant and

machinery of fabrics, production capacity of looms is required to be taken into

consideration and not the Tape plants ofthe unit

(ii) The assessee has installed 48 looms after the cut off date which has increased

production capacity ofwoven sacks hence, the refund is not admissible on the additional

production from the new additional machinery (48 looms)

5. The Appeals were transferred to callbook in view ofpendency ofappeals filed by the

Department against the orders of Hon'ble High court of Gujarat in the case of vvF Ltd &

others in similar matters before the Hon'ble Supreme Court. The said appeals were retrieved

from callbook in view of the judgement dated 22.4.2020 passed by the Hon'ble Supreme

Court and have been taken up for disposal.

6. Hearing in the matter was scheduled in virtual mode on 08.10.2021. Shd p.D. Rachchh,

Advocate, appeared on behalf of the Appellant. He reiterated submission made in appeal

memorandum and written submission as part ofpersonal hearing.

6.1. Hearing in the department's appeal was held on 20.10.2021.It was attended by Shri P.D.

Rachchh, Advocate, on behalf of the Respondent. He re-iterated submission made in the cross

objection dated 18.10.2021 and submitted copy of same during hearing.

6.2. The Respondent in written submission dated 18.10.2021has, inter-alia, contended that

(i) The appeal frled by the department is purely on the basis of imagination and

assumption, presumption; that department failed to appreciate that sufficient looms were

installed before the cutoff date 3 1 .12.2005 exactly matching the production capacity of 01

to 04 Tape Plants installed before cut-off date; that the adjudicating authority lound that

total installed capacity of 4 Tape Plants were 12,96,000 kgs per month and 1i3 looms

installed capacity was 12,90,000 kgs per month; that the adjudicating authority had found

that the respondent was not producing even that much quantity ofthe fabrics; that there

was no need to install additional looms.

(!_1 If the looms installed capacity were lesser than installed capacity of tape plants prior
-',.:* \

..tts31*1h2005 and addition of 48 looms had increased weaving capacity equal to installed
\.\

capacity of,4 Tape plants then department would have case; that department failed to

,/^
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substantiate its claim with month wise fact and figures that due to increase in looms had

resuited in to increase in production capacity ofwoven sack; that there was no increase in

production oftapes and weaving of fabrics from installed capacity of 12, 96,000 kgs per

month even after installation of additional 48 looms

(iii) The addition of 48 looms installed capacity was only 424500 kgs per month which

were installed to cater to the need ofthe various buyers;

(iv) The adjudicating authority found that installation of looms has not got any bearing on

enhancement of installed capacity as their functions are ancillary;

(v) The department failed to submit the exact quantification of excess refund amount

sanctioned and paid if any due to installation of 48 additional looms after cut-off date

3r.12.20bs;

(vi) They had received refund of Rs. 10,83,46,363/- for the period from March-2006 to

September-2O07 and department had not challenged these refund orders; that deparhnent

cannot change its stand at later date for subsequent period refund orders;

(vii) Since the issue is very old and due to fire on 14.05.2017 and 15.10.2019 as well as

change in dealing concem persons they are not in a position to produce certain above

referred documents in addition other documents; that in the interest ofjustice it is prayed

that before passing any adverse order in the matter original case records ofall the refund

claims from March-2006 to April-2010 of the division office as well as review files of

head quarter office for all the refund orders including impugned order may be called for

and copy thereof may also be made available to them as well as advocate on records; that

respondent on the receipt of the same wishes to make further submission in the matter.

7. First of all, I proceed to decide the appeal filed by the Appellant. I have carefully gone

tkough the facts of the case, impugned order and submissions made by the appellant in appeal

memoranda. The questions to be decided in the present appeals is whether the refund amounts

curtailed by the adjudicating authority vide impugned order on various counts is legally correct or

otherwise?

7.1. I find that the adjudicating authority vide impugned order had sanctioned refund ofCentral

Excise duty under Notification No. 39/2001-CE dated 31.7.2001, as amended, but had not

sanctioned refund of Education Cess and Secondary & Higher Education Cess on the ground that

exemption under the said notihcation was available only to Central Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education Cess. Hence, the

appeilant was not entitled for refund/re-credit of Education Cess and S.H.E Cess. On the other

hand, the Appellant pleaded that as per Section 93(3) ofthe Finance Act, 2004 and Section 138 of

the Finance Aot, 2007, all provisions of Central Excise Act, including those relating to refund,

exemption will also apply to Education Cess and SHE Cess. The impugned order rejecting

refund/re-credit ofEducation Cess and SHE Cess is not legai and is liable to be set aside.

7.2. I find that issue regarding refund olEducation Cess and Secondary and Higher Education

Cess is np longer res integra and stand decided by the Hon'ble Supreme Court in the case of

V
.,,4N
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Unicom Industries reported at 2019 (370) ELT 3 (SC), wherein it has been held that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear ihat

exemption was granted under Section 5A of the Act of 1944, concerning additional

duties under the Act of 1957 and additional duties of excise under the Act of 1978. It
was questioned on the ground that it providedfor limited exemption only under the Acts

referred to therein. There is no reference to the Finance Act, 2001 bywhich NCCD was

imposed, and the Finance Acts of 2004 and 2007 were not in vogue. The notifcation

was questioned on the ground that it should hove included other duties also. The

notification could not have contemplated the inclusion ofeducati6n cess and secondary

and higher education cess imposed by the Finance Acts of2004 and 2007 in the nature

of the duty of excise. The duty on NCCD, education cess and secondary and higher

education cess are in the nature of additional excise duty and it would not mean that

exemption notiJication dated 9-9-2003 coyers them particularly when there is no

reference to the notiJication issued under the Finance Ac\ 2001. There was no question

ofgranting exemption related to cess was not in vogue at the relevant time imposed later

on vide Section 91 ofthe Act of2004 and Section 126 ofthe Act of2007. The provisions

of Act of 1944 and the Rules made thereunder shall be applicable to refund, and the

exemption is only a reference to the source of power to exempt the NCCD, education

cess, secondary and higher education cess. A notiJication has to be issuedfor providing

exemption under lhe said source ofpower. In the absence ofa notification conlaining

an exemption to such additional duties in the nature of education cess and secondary

and higher education cess, they cannot be said to have been exempted. The High Court

was right in relying upon the decision of three-Judge Bench of this Court in Modi

Rubber Limited (supra), which has been followed by another three-Judge Bench of this

Court in Rita Textiles Private Limited (supra). "

7 .3. Respectfully foliowing the judicial pronouncement of the Hon'ble Supreme Court, I hold

that the appellant is not eligible for refund ofEducation Cess and Secondary & Higher Education

Cess under the said notification. The impugned order is upheld to that extent and appeal filed by

the appellant is rejected.

8. It is fiyther observed that the adjudicating authority has curtailed the refund claim amount

of Rs. 7,88,372l-, Rs. 40,920/- andRs. 7,21,674l- on account ofrecycled granules manufactured

and cleared from the Plant and Machinery installed after the cut-off date. As the contentidns ofthe

Appellant in respect ofabove curtailments are more or less similar, I take up the legality ofabove

curtailment simultaneously.

8.1. I find that the adjudicating authority has curtailed an amount of Rs. 7.88'372/- & Rs.

7,21,6741- mainly on the ground that the Appellant had installed a plastic recycling plant for

manufacturing of recycled granules on 10.11.2007, i.e., after the cut-off date; that they had one

such machinery already installed prior to 31.12.2005, that after installation ofnew machine they

had not maintained separate records up to November-2008. I find that the Appellant has not

disputed the above factual position in their submission. I also find that Hon'ble Tribunal in an

identical matter ir the case of M/s. Ratnamani Metals and Tubes Limited 2012 (276)EL'T'230

(Tri-A}rmd.)hasheldthatbenefitofthesaidnotificationisnotavailabletotheproducts

manufactured from the Machinery installed after the cut-off date of 31.12.2005. Hence' there

fomains no dispute about the fact that the benefit of the said notification is not available to the

. teexcleil granu.les;hanufactured from the Machinery installed after the cut-off date ln this regard,

''i.-r;r, 
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Board has also issued clarifrcation vide Circular No. 110/1 1/2006/CX.3, dated 10-7-08. The

relevant part of said circular is as under:-

" Point No. I : Whether the benefit of exemption would be available to

goods/products that the units starts manufacturing after the cut-off date for the

commencement of commercial production i.e. 3 1- 1 2-2005.

Comments: There would be two situdtions. First is that where a unit introduces a new

product by installing fresh plant, machinery or copital goods afier the cut off date in

such a situotion, exemption would not be available to this new product. The said new

product would be cleared on payment of duty, as applicable, and separate rccords

would be iequired to be maintained to distinguish production ofthese products from
the products which are eligible for exemption.

As clarified above, the exemption under the said notification is not available to the product

manufactured from the machinery installed after the cut-off date and separate records would be

required to be maintained for such products. Undisputedly, the Appellant had not maintained

separate records of production and clearance of recycled granules manufactured from machinery

installed belore and after the cut-offdate up 10 November-2008. Hence. refund claimed. if any. in

respect ofthis ineligible product, directly or indirectly is required to be curtailed. However, I find

that the adjudicating authority while curtailing the refund has not discussed as to how this non-

maintenance of separate records has impacted the refund under the said notification and

accordingly necessitated such curtailment. Hence, in my opinion this portion of the impugned

order requires to be remanded to the adjudicating authority for recording detailed findings in this

regard with proper justification.

8.2. I find that the adjudicating authority had curtailed an amount ofRs. 40,920/- on the ground

that though the Appellant maintained separate records in respect of recycled granules with effect

from December-20O8, still they claimed refund of ineligible granules. I find that impugned order

is non-speaking as to how despite maintaining separate records and not paying duty from PLA,

the appellant claimed above refund. I find that this aspect requires fresh consideration by the

adjudicating authority.

9. It is further observed that the adjudicating authority had deducted an amount of Rs.

1,77 ,3041- on the ground that the appellant had manufactured Filler from the machinery installed

after the cut-off date and have not maintained separate records. In this regard, as discussed at para

8.1, I find that such product is not eligible for benefit under the said notification. However, I find

that in respect of above said curtailments also the adjudicating authority has not discussed as to

how this non-maintenance of separate records has impacted the refund under the said notification.

Hence, in my opinion this portion of the impugned order also requires to be remanded to the

adjudicating authodty for recording detailed findings in this regard with proper justification.

10. I find that in respect of all the above curtailments, the Appellant's main argument is that

though they have not maintained separate records, since they had paid duty from cenvat credit

account and not claimed any refund under the said notification, deduction made lrom their eligible

\" Pagc l0 of 13
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refund amount are unjust and illegal. In this regard, I find that it is an undisputed fact that the

Appellant had not maintained separate records for recycled granules (up to November-2OO8) and

Filler which were manufactured from the machinery installed after 3l .12.2005 and these products

were not eligible for refund under the said notification. But as discussed in para supra, the

adjudicating authority has not discussed as to how such non-maintenance of separate records have

ultimately affected the refund amount under the said notification, the matter requires fresh

consideration as per the findings recorded at paras supra.

1 1 . As regards restriction of refund amount in terms of the Notification No. 3 9/2001-CE dated

31.7.2001, amended vide Notification No. l6l2008-CE dated 27.03.2008 and Notification No.

33l2008-CE dated 10.06.2008 (duty payable on value addition), I find that the Appellant in written

submission filed at the time ofpersonal hearing has stated that they do not wish to press the issue

as the same is decided against them by the Hon'ble Supreme Court of India in the case of Union

of India Vs. WF Ltd & Others as reported ir:,2020 (372) E.L.T. 495 (S.C.).

I 1. i Accordingly, respectfully following the above judgement passed by the Hon'ble Supreme

Court in the case of Union of India Vs WF Ltd & others, I hold that the Appellant is eligible for

refund of duty only at the rates prescribed under Notification No. 16/2008-CE dated 27 .03.2008

and Notification No. 33/2008-CE dated 10.06.2008 and following the terms prescribed therein. I,

therefore, uphold the impugned order to that extent.

12. I also find that the adjudicating authority had deducted an amount of Rs 9,5591 on the

ground that the Appellant had manufactured and cleared Filler and claimed refund of the said

amount during the month ofJuly-07. In this regard, as already held at para-9 above, benefit ofthe

said notification is not available to the product Filler manufactured by the Appellant from the

machinery installed after the cut-offdate and this fact has not been disputed by the Appellant also.

Accordingly, I find that the adjudicating authority has not caused any injustice to the Appellant by

deducting this amount of erroneous refund sanctioned earlier from the eligible refund amount for

the subsequent period.

l.find that theils some merit in the department,s above contentions, which cannot be

Page l1 of 13

13. As regards the appeal filed by the department, I find that department's main contention is

that increase in number of looms have increased the production capacity of woven sacks

manufactured by the Appellant and hence, refund is not admissible in respect of additional

production obtained from the new machinery (48 looms). It has been contended that if the unit has

tape piants having huge production capacity but has very limited number of looms which are not

in a position to consume whole production of tapes manufactured for manufacture of fabrics and

woven sacks, then though the production capacity oftape plant for manufacture tapes may remain

higher but the ultimate production of woven sacks out of weaving machinery i.e., looms will

remain low. It was further contended that for production capacity of woven fabrics is concemed'

prodriction capacity:of lpoms is required to be taken into consideration'

b
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brushed aside as mere assumption, presumption as argued by the Advocate as respondent in case

of department's appeal. It is undisputed fact that the respondent firm was engaged in the

manufacture of excisable goods namely, PP/HDPE Woven Sacks/Bags, PP/HDPE Fabrics,

PP/HDPE Laminated/un-laminated bags, Tarpaulin, LDPE Co-Extruded Films/Sheet & HDPE /

PP reprocessed granules falling under Chapter 39 ofthe Central Excise Tariff Act, 1985. Frirther,

as explained in the department's appeal, to manufacture woven sacks, two sets of different types

of machinery are required (1) Tape Plant, which manufactures tapes out HDPE / PP Granule, and

(ii) Looms- which weaves the tapes and manufactures fabrics. Thus, it is quite logical that ultimate

production of woven fabrics and woven sacks would depend upon the production capacity of

weaving machinery which includes looms. As mentioned in the impugned order, before the cut-

off date 3 1 .12.2005, the capacity of 1 13 looms already installed by the Appellant was 12,90,000

kgsimonth whereas capacity of 48 looms installed af\er 31.12.2005 was 4,24,500 kgs/month.

Hence, it appears that production capacity of looms had increased to 17,14,500 (1290000+424500)

kgsimonth after the cut-offdate. Hence, I am not in agreement with the findings ofthe adjudicating

authority that the installation of looms was ancillary. In my opinion, the adjudicating authority

ought to have verified the quantity ofgoods produced with the help ofadditional43 looms installed

and restricted the refund amount accordingly. In this regard, reliance is also placed upon the

Hon'ble Tribunal's judgment in the case of N4/s. Ratnamani Metals and Tubes Limited2ll2 (27 6)

E.L.T. 230 (Tri. - Ahmd.) as discussed at para 8.1 above.

13.1 As regards, plea of the Appellant that since the department had not filed appeal against

earlier orders hedce, cannot take different stand, I rely upon Hon'ble Supreme Court's judgment

in the case of C.K. GANGADHARAN Vs. COMMISSIONER OF INCOME TAX, COCHIN 2008

(228) E.L.T. 497 (S.C.), wherein the Hon'ble Apex Court has held that

"In answering the reference, we hold lhat merely because in some cases the revenue has

not preferred dppeal that does not operate as a bar for the revenue to prefer an appeal in

another case where there is just cause for doing so or it is in public interest to do so or for
a pronouncement by the higher Court when divergent views are expressed by the Tribunals

or the High Courts. "

Applying the ratio of Hon'ble Supreme Court's judgment supra I find that non-filling of appeals

against earlier refund orders cannot prevent the department from taking different stand and fi1ing

appeal against subsequent refund orders.

13.2 In view of above, I allow the appeal filed by the department and I remand the matter back

to the adjudicating authority to calculate and recover the refund amount attributable to the goods

manufactured with the help of 48 looms installed after the cut-off date.

In view ofabove findings, I pass orders as per details given below:

(1) I uphold the impugned order to the extent of:-

(i) non-sanctioning of refund of Education Cess and Higher Education Cess as

discussed at para 7.1 to 7.3 above;

(ii) ealculation of refund in terms of notification No.39/2001- dated 31.7.2001

;

t4
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amended vide Notiflcation No. I 6/2008-C E dated 27.03.2008 and Notification No

33/2008-CE dated 10.06.2008(duty payable on value addition);

(iii) curtailment of refund of Rs.9,559/- in respect of Filier as discussed at para -12

above;

(2) I set aside the impugned order so far as same relates to curtailment of refund of Rs.

7,88,3721-, Fis. 72167 41- , Rs. 40,9201 &F.s. 1,7'7,3041- and remand the matter back

to the adjudicating authority to pass a speaking order as per the direction given at para

8.1, 8.2 and 9 respectively;

(3) I set aside the impugned order and direct the adjudicating authority to calculqte

and recover refund as discussed at para- I3.l & I3.2 above;

15. erffi arq<Sft rr$3rffi sr'fr!-cTrTsr-+tri-ft++fr-qrqrf,rt r

15. The appeals fited by the Appellants are disposed offas above
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